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WHAT ARE SLAPPS?

Strategic Litigation Against Public 
Participation

Litigation or a legal threat, typically 
defamation, initiated by powerful individuals 
or corporations to silence or intimidate 
critics who speak out on matters of public 
interest

Primary goal not to win the case but 
deterrence through emotional and financial 
pain



GOLIATH J IN MINERAL SANDS CASE (2021)

“The signature elements of SLAPP cases are the use of 

the legal system, usually disguised as an ordinary civil 

claim, designed to discourage others from speaking on 

issues of public importance and exploiting the inequality 

of finances and human resources available to large 

corporations compared to the targets. These lawsuits are 

notoriously, long drawn out, and extremely expensive 

legal battles, which consume vast amounts of time, 

energy, money and resources.  In essence, SLAPPs are 

designed to turn the justice system into a weapon to 

intimidate people who are exercising their constitutional 

rights, restrain public interest in advocacy and activism; 

and convert matters of public interest into technical 

private law disputes.”



CORPORATES HAVE A RIGHT TO REPUTATION THEY CAN PROTECT 

- Reddell and Others v Mineral Sands Resources (Pty) Ltd and Others 2023 

Constitutional Court 

- “The protectable interests of trading corporations extend beyond mere goodwill. A 

trading corporation is a social entity that enjoys reputation among many stakeholders 

that has a value …. Large corporations play a vital role in communities and in the 

affairs of the economy and politics” – para 48 

- “A trading corporation has no hurt “human” feelings to assuage, to provide solace by 

way of an amount for general damages. In this regard, it does not have a right to 

dignity and cannot lay claim to the rights in section 10 of the Constitution. Instead, it 

has a common law right to its good name and reputation, protected by the 

Constitution’s equality provisions, and can enforce that right by a claim for general 

damages under the qualification outlined, namely, excluding, in a court’s discretion, in 

cases of public discourse in public interest debates.” – para 150 
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CORPORATE GOVERNANCE – KING V CODE

• Directors should act with integrity, which entails: 

o Acting in good faith and in the best interests of the 
organisation.

o Acting ethically beyond mere legal compliance. 

• Directors should act with competence, which entails: 

o Acting with due care, skill and diligence and taking 
reasonable steps to become informed about matters for 
decision.

• Directors should act responsibly, which entails: 

o Anticipating, preventing or otherwise ameliorating the 
negative outcomes of the organisation’s activities

• Directors and the Board should ensure that the company’s 
efforts in relation to being a responsible corporate citizenship, 
include compliance with the Constitution of South Africa 
(including the Bill of Rights)



CORPORATE GOVERNANCE – COMPANIES ACT – DIRECTORS’ DUTIES
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Section 76 of the Companies Act:

• Directors must not use their position to gain any advantage for himself or another 

person; or knowingly cause harm to the Company or subsidiary of the Company 

(s76(2)(a));

• Directors must exercise their powers and perform the functions of a director in good 

faith and for a proper purpose, in the best interest of the Company and with a degree 

of care, skill and diligence that may be reasonably expected of a person in their 

position (s76(3)).



BUSINESS AND HUMAN RIGHTS CONSIDERATIONS
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• The United Nations Guiding Principles on Business and 

Human Rights (UNGPs) 

• Business actors should:

o Refrain from SLAPPs, and develop clear protocols to 

deal with SLAPPs and develop grievance mechanisms 

that address risks throughout the supply chain; and

o Exercise human rights due diligence to identify and 

prevent the use of SLAPPs

Source: The impact of SLAPPs on human rights & how to respond – United Nations Human Rights 

(briefer-the-impact-slapps-hr-how-resond.pdf), page 5.

https://www.ohchr.org/sites/default/files/documents/publications/briefer-the-impact-slapps-hr-how-resond.pdf
https://www.ohchr.org/sites/default/files/documents/publications/briefer-the-impact-slapps-hr-how-resond.pdf
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https://www.ohchr.org/sites/default/files/documents/publications/briefer-the-impact-slapps-hr-how-resond.pdf
https://www.ohchr.org/sites/default/files/documents/publications/briefer-the-impact-slapps-hr-how-resond.pdf
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BUSINESS AND HUMAN RIGHTS CONSIDERATIONS
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• Through the lens of BHR, SLAPPS have the ability to 

impact on the human rights of journalists, 

environmental activists, activists, human rights 

defenders, non-governmental organisations and the 

media

 

• Corporations, who seek to exploit their financial, 

political and societal powers, should be cognisant of 

how their abusive legal tactics could affect matters of 

public interest – notably those matters that involve 

human rights.

Source: SLAPPS – Key Resources - SLAPPs: Key Resources - Business & Human Rights Resource 

Centre and The impact of SLAPPs on human rights & how to respond – United Nations Human Rights 

(briefer-the-impact-slapps-hr-how-resond.pdf), pages 2 and 3.

https://www.business-humanrights.org/en/big-issues/corporate-legal-accountability/materials-on-slapps/
https://www.business-humanrights.org/en/big-issues/corporate-legal-accountability/materials-on-slapps/
https://www.business-humanrights.org/en/big-issues/corporate-legal-accountability/materials-on-slapps/
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GOOD CORPORATE GOVERNANCE IN CONTEXT OF SLAPPS
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• Directors must ensure that any legal action taken by the company:

o is for a genuine purpose;

o does not constitute an abuse of process, especially when public discourse or 

criticism is involved;

o does not undermine the rule of law by eg stifling freedom of expression without 

justification;

o does not erode the company’s reputation and attract negative publicity; and 

o does not result in the company incurring any unreasonable costs or penalties 

(punitive costs orders) flowing from the legal action.



“OWN GOALS” 

• South African Breweries tried protecting its trademark and goodwill

o Laugh It Off v South African Breweries 2005 Constitutional Court

11



EVEN JUST THE THREAT OF A SLAPP?

“Of more significance from a constitutional point of view 

is the manner in which even the threat of litigation can 

stifle legitimate debate. Large businesses have special 

access to wealth, the media and government.”

The prospect / threat of litigation could have the effect of 

chilling public discourse and “could be used to 

encourage prospective speakers to engage in undue 

self-censorship to avoid the negative consequence of 

speaking – namely, being involved in a ruinous lawsuit.”

- SACHS J in Laugh it Off (2005, Constitutional 

Court)



THE STUDENT WHO CREATED THE T-SHIRT

• “Black Label has the luxury of having the most money, and therefore the most speech. .... 

IJujitsu is a form of martial art that sees a fighter using his opponent’s massive weight 

against him. In this same way, Laugh it Off has used the force of a massive entity (namely, 

the Black Label brand) back on itself. . . . Like the political cartoonist scribbles on his 

inkpad, like the comedian does his interpretations on stage, we put our message on T-

shirts. … Our T-shirts are sold on campuses to like-minded, freethinking academic 

students, and in underground clothing stores that attract a young market. Our T-shirts have 

appeared on display in the National Art Gallery.”
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LAUGH IT OFF

• “Any businesses seen as trying to block free speech could hardly be 

surprised if the media tended to champion their opponent’s cause. 

Indeed, the very act of invoking the heavy machinery of the law might 

be regarded as being in conflict with the image of freedom, liveliness 

and good cheer associated with their product brand. Thus, in the 

present matter simply bringing the proceedings against Laugh it 

Off risked being more tarnishing of Carling Black Label’s 

association with bonhomie and cheerfulness than the sale of 

200 hundred T-shirts could ever have done.”

14



GENERAL RESPONSES TO SLAPPS
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• Decriminalizing defamation, blasphemy and 

other offences that may impose 

disproportionate penalties

• Adopting anti-SLAPPs laws (legislative 

process)

• Ensuring that courts can dismiss SLAPPs 

through abuse of process provisions (judicial 

process)

• Awareness campaigns

• Corporate governance training 

Source: The impact of SLAPPs on human rights & how to respond – United Nations 

Human Rights (briefer-the-impact-slapps-hr-how-resond.pdf)

https://www.ohchr.org/sites/default/files/documents/publications/briefer-the-impact-slapps-hr-how-resond.pdf
https://www.ohchr.org/sites/default/files/documents/publications/briefer-the-impact-slapps-hr-how-resond.pdf
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MINERAL SANDS RESOURCES (PTY) LTD AND OTHERS V REDDELL AND 

OTHERS 2023 (2) SA 68 (CC) – ABUSE OF PROCESS

- The Constitutional Court set aside the 2021 High Court judgment in favour of the 

defendants but reiterated the High Court’s position that SLAPP is an abuse of 

process. 

- “SLAPP suits appear to be on the increase here, as is the case globally.  The finding 

here that the common law doctrine of abuse of process can accommodate the SLAPP 

suit defence ensures that courts can protect their own integrity by guarding over the 

use of their processes.  And, ultimately, it ensures that the law serves its primary 

purpose, to see that justice is done, and not to be abused for odious, ulterior 

purposes.” – para 100
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“[Zuma’s] private prosecution of Maughan has all 

the elements of a SLAPP suit in that, it relates to 

her obligations as a journalist to report on matters 

in the public interest.  It infringes on her right to 

freedom of expression specifically, press freedom 

and the public's right to receive such information. It 

has the effect of intimidating, harassing and 

silencing her as its ulterior motive and … the 

prosecution lacks prospects of success. If one 

accepts Maughan’s submissions, then she has 

demonstrated that [Zuma’s] private prosecution 

has been instituted for the sole purpose of 

silencing her and not to vindicate a right” – para 

192

MAUGHAN V ZUMA AND 

OTHERS 2023 
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- “The facts described demonstrate an egregious 

example of the abuse of the ex parte 

procedure” – para 11

- “A South African court shall not shut the mouth 

of the media unless the fact-specific 

circumstances convincingly demonstrate that 

the public interest is not served”– para 34

- Amicus interventions

MAZETTI 

MANAGEMENT 

SERVICES (PTY)  V 

AMABHUNGANE 

CENTRE FOR 

INVESTIGATIVE 

JOURNALISM 2023 



THE GLOBAL CONTEXT
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Source: There is a Global Free Speech Recession and South Africa is 

not Immune – Caroline James and Jacob Mchangama (March 2024)

AmaBhungane Centre for Investigative Journalism

“This trend towards limiting the right to freedom of expression is, unfortunately, 

not a uniquely South African one.”

A report from the Future of Free Speech project shows that, “around the world, 

action taken to restrict free speech far outweighs action which seeks to protect 

it.”

https://amabhungane.org/there-is-a-global-free-speech-recession-and-south-africa-is-not-immune/


THE GLOBAL CONTEXT
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Source: The Free Speech Recession Hits Home – Mapping Laws and 

Regulations Affecting Free Speech in 22 Open Democracies (2023)
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THE GLOBAL CONTEXT – EU ANTI-SLAPP DIRECTIVE

• The "Anti-SLAPP Directive" 

provides safeguards against 

manifestly unfounded claims or 

abusive court proceedings in 

civil or commercial matters with 

cross-border implications



MAIN SAFEGUARDS OF EU ANTI-SLAPP DIRECTIVE
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• Security for the estimated costs of proceedings. (Article 10)

• Early dismissal of any claims that are deemed to be without merit. (Articles 

11 – 13)

• Claimant to usually bear the burden of all legal costs if lose (Article 14)

• Imposition of penalties or other equally effective measures on those initiating 

SLAPP cases as a means of deterring such actions. (Article 15)

Source: The Anti-SLAPP Directive as a Roadmap for SLAPP Targets and the Obstacles Along 
the Way - The Anti-SLAPP Directive as a Roadmap for SLAPP Targets and the Obstacles Along the Way 
- Latest blog articles - Maastricht University

https://www.maastrichtuniversity.nl/blog/2025/02/anti-slapp-directive-roadmap-slapp-targets-and-obstacles-along-way
https://www.maastrichtuniversity.nl/blog/2025/02/anti-slapp-directive-roadmap-slapp-targets-and-obstacles-along-way
https://www.maastrichtuniversity.nl/blog/2025/02/anti-slapp-directive-roadmap-slapp-targets-and-obstacles-along-way
https://www.maastrichtuniversity.nl/blog/2025/02/anti-slapp-directive-roadmap-slapp-targets-and-obstacles-along-way
https://www.maastrichtuniversity.nl/blog/2025/02/anti-slapp-directive-roadmap-slapp-targets-and-obstacles-along-way
https://www.maastrichtuniversity.nl/blog/2025/02/anti-slapp-directive-roadmap-slapp-targets-and-obstacles-along-way
https://www.maastrichtuniversity.nl/blog/2025/02/anti-slapp-directive-roadmap-slapp-targets-and-obstacles-along-way


UNITED KINGDOM ANTI-SLAPP LEGISLATION
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• Economic Crime and Corporate Transparency Act 2023 (ECCTA).

• Section 194 and 195 of ECCTA came into force on 18 June 2025. 

• Statutory definition of a SLAPP a

• The procedural rules: court may strike out a claim if (i) it is a SLAPP for the purposes 

of ECCTA and (ii) the claimant has failed to show that it is more likely than not that 

their claim would succeed at trial.



UNITED KINGDOM ANTI-SLAPP LEGISLATION
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UNITED KINGDOM ANTI-SLAPP LEGISLATION
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USA REPORT CARD - SLAPPS
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Source: Institute for Free Speech – Anti-SLAPP Statuses: 2025 Report Card (Anti-SLAPP 

Statutes: 2025 Report Card - Institute For Free Speech)

https://www.ifs.org/anti-slapp-report/#:~:text=Anti%2DSLAPP%20statutes%20are%20intended,case%20merits%20consideration%20in%20court.
https://www.ifs.org/anti-slapp-report/#:~:text=Anti%2DSLAPP%20statutes%20are%20intended,case%20merits%20consideration%20in%20court.
https://www.ifs.org/anti-slapp-report/#:~:text=Anti%2DSLAPP%20statutes%20are%20intended,case%20merits%20consideration%20in%20court.
https://www.ifs.org/anti-slapp-report/#:~:text=Anti%2DSLAPP%20statutes%20are%20intended,case%20merits%20consideration%20in%20court.
https://www.ifs.org/anti-slapp-report/#:~:text=Anti%2DSLAPP%20statutes%20are%20intended,case%20merits%20consideration%20in%20court.
https://www.ifs.org/anti-slapp-report/#:~:text=Anti%2DSLAPP%20statutes%20are%20intended,case%20merits%20consideration%20in%20court.


USA - SLAPPS
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Source: Institute for Free Speech – Anti-SLAPP Statuses: 2025 Report Card (Anti-SLAPP 

Statutes: 2025 Report Card - Institute For Free Speech)

Many SLAPPS are brought in 

these states – even where 

the defendants are not within 

the jurisdictions

https://www.ifs.org/anti-slapp-report/#:~:text=Anti%2DSLAPP%20statutes%20are%20intended,case%20merits%20consideration%20in%20court.
https://www.ifs.org/anti-slapp-report/#:~:text=Anti%2DSLAPP%20statutes%20are%20intended,case%20merits%20consideration%20in%20court.
https://www.ifs.org/anti-slapp-report/#:~:text=Anti%2DSLAPP%20statutes%20are%20intended,case%20merits%20consideration%20in%20court.
https://www.ifs.org/anti-slapp-report/#:~:text=Anti%2DSLAPP%20statutes%20are%20intended,case%20merits%20consideration%20in%20court.
https://www.ifs.org/anti-slapp-report/#:~:text=Anti%2DSLAPP%20statutes%20are%20intended,case%20merits%20consideration%20in%20court.
https://www.ifs.org/anti-slapp-report/#:~:text=Anti%2DSLAPP%20statutes%20are%20intended,case%20merits%20consideration%20in%20court.
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USA - SLAPPS

Source: Institute for Free Speech – Anti-SLAPP Statuses: 2025 Report Card (Anti-SLAPP 

Statutes: 2025 Report Card - Institute For Free Speech)

Examples of the anti-SLAPP 

procedures adopted and how 

states are scored against the 

ULC Model Law

https://www.ifs.org/anti-slapp-report/#:~:text=Anti%2DSLAPP%20statutes%20are%20intended,case%20merits%20consideration%20in%20court.
https://www.ifs.org/anti-slapp-report/#:~:text=Anti%2DSLAPP%20statutes%20are%20intended,case%20merits%20consideration%20in%20court.
https://www.ifs.org/anti-slapp-report/#:~:text=Anti%2DSLAPP%20statutes%20are%20intended,case%20merits%20consideration%20in%20court.
https://www.ifs.org/anti-slapp-report/#:~:text=Anti%2DSLAPP%20statutes%20are%20intended,case%20merits%20consideration%20in%20court.
https://www.ifs.org/anti-slapp-report/#:~:text=Anti%2DSLAPP%20statutes%20are%20intended,case%20merits%20consideration%20in%20court.
https://www.ifs.org/anti-slapp-report/#:~:text=Anti%2DSLAPP%20statutes%20are%20intended,case%20merits%20consideration%20in%20court.


GLOBAL TRENDS - SLAPPS

• Canada:

o British Columbia and Ontario have strong anti-SLAPP laws with comprehensive 

procedures for early dismissal of cases. Quebec also has relevant provisions within 

its Code of Civil Procedure.

• Indonesia:

o Environmental protection laws address SLAPPs, particularly those against 

environmental defenders.

• Philippines:

o The Supreme Court has rules of procedure for environmental cases that provide 

some anti-SLAPP protection.

29



DO NOT CROSS LEGAL PROTECTION DO NOT CROSS LEGAL PROTECTI

THE SWEET SPOT – VINDICATING REPUTATION WITHOUT 

SLAPPING

30

The question then is, when and how should corporates institute proceedings to protect 

their reputations?

Key considerations:

• Meritorious claim (strong merits in law and fact) - e.g. publication of false information 

about the company which genuinely harms reputation

• Brought in good faith (intent)

• Seeks a proper end and a legitimate legal outcome (protection of reputational rights)

• No frivolous and abusive tactics (excessive claims of damages or abuse of urgency)

• Press Ombudsman / BCCSA / ADR 


	Slide 1
	Slide 2: THEMES
	Slide 3: WHAT ARE SLAPPS?
	Slide 4: Goliath J in Mineral Sands case (2021)
	Slide 5: Corporates have a right to reputation they can protect 
	Slide 6: corporate governance – king v code
	Slide 7: corporate governance – COMPANIES ACT – directors’ duties
	Slide 8: BUSINESS AND HUMAN RIGHTS CONSIDERATIONS
	Slide 9: BUSINESS AND HUMAN RIGHTS CONSIDERATIONS
	Slide 10: GOOD corporate governance IN CONTEXT OF SLAPPS
	Slide 11:  “own goals” 
	Slide 12: EVEN JUST THE THREAT OF A SLAPP?
	Slide 13: The student who created the T-shirt
	Slide 14: Laugh It Off
	Slide 15: GENERAL RESPONSES TO SLAPPS
	Slide 16: Mineral Sands Resources (Pty) Ltd and Others v Reddell and Others 2023 (2) SA 68 (CC) – ABUSE OF PROCESS
	Slide 17: Maughan v Zuma and Others 2023 
	Slide 18: Mazetti Management Services (Pty)  v AmaBhungane Centre for Investigative Journalism 2023 
	Slide 19: The global context
	Slide 20: The global context
	Slide 21: The global context – eu anti-slapp directive
	Slide 22: MAIN SAFEGUARDS OF EU ANTI-SLAPP DIRECTIVE
	Slide 23: UNITED KINGDOM ANTI-SLAPP LEGISLATION
	Slide 24: UNITED KINGDOM ANTI-SLAPP LEGISLATION
	Slide 25: UNITED KINGDOM ANTI-SLAPP LEGISLATION
	Slide 26: Usa report card - slapps
	Slide 27: Usa - slapps
	Slide 28: Usa - slapps
	Slide 29: global trends - slapps
	Slide 30: The sweet spot – vindicating reputation without slappING

